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Petition of Gerald Venable

‘ Pursuant to due notice the Board of Appeal held a public hear-
ing in the hearing room on the second floor of the Town Hall at 8:35 p.m.. on
Avgust 5, 1976, on the petition of ¥W. Gerald Venable, requesting a variance
from the terms of Section II and Sectian XVIIT of the Zaning By-law, which iould
allow the land and the building, now owned by The ilew Fngland Conservatory of
Music, and located at 169 Grove Street to be used as an eleven unit apartment
building within a Single residence District and to allow less than 10,000 square
feet per dwelling wnit as required by the Zoning By-law. Said request was made
pursuant to the pl‘WlS:l.OHS of Chapter LiCA, Section 15, of the General Laws.

o On July lo, 1976, the petitioner filed his request for a hearing
before ‘I:h:.s Board, and thereafter due notice of the heaw;nb was given by maillng
and pubhcatlm. _

e e T Gerald Venaale, ‘architect and provosed buver of the proverty
involved, explained in detail the provosed plans and the extent of renovation
proposed to the interior and exterior of the building, as well as other develop-
nents of the site. '

' Andrew Falender, representative of Hew England Conservatory of
Iusic, explained that in 1965, the Conservatory of liusic purchased the property
involved and used it as a school wntil iay of last year when its directore
decided to sell the property. This became necessary, he stated, due to the
reduced enrollment in the school and the rapid rise in the cost of operation.
Since then the property has been for sale, but neither the owner or the real
estate broker have had any interested buyers for the property to be used as a
single<family dwelling or a school. It is a large house with twenly rooz:s and
no kitchen and not conducive for single-family dwelling; also there is little
demand for it to be used as a school facility because of the substantial renova-
tion coat which would be required to mke the property conform to building code
requirements as an educatianal facility. For these reasons, it is felt that
finanecial hardship will resul‘c. unlass a variance can be granted for the proposed
use of the pronerty.

Hrant Y. Russian, attorney for the petitioner, stated that for
fifty~two years the property has not been used as a single-family dwelling,
but as uses incidental to Dana Hall School and more recently by the Hew England
Comservatory of lusic. It was stated that although the lot in question con-
tains 71,983 square feet, due to the large easement for the Sudbury Aqueduct,
the remaining useable square footage is hS,hBB square feet. The property is
further subject to a driveway easement for tne use of the Quaker HMeeting house
on a rear lot, and an easenment J’.'or the Sudbury Acqueduct.

It was further stated that substantial hardship will result to
the petitioner, it is felt, if the requested use is not granted. The Board's
attention was directed to %o Suprene Judicial Court decisions, which it is felt
have a direct bearing on the issues involved because of the unique structure
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already present on the lot, and t‘ne two easernen‘bs nentioned above.

The Supreme Judicial Cou.t Dion V. Board of Appeal of 'Ial‘hhan,
3L} fass. 547 (1962) and Jommson V. Board of Appeal of Tarehan, 360 iass.,
872, 277 M. E. 2d 695 (1972). Copies of these cases were submitted. It is
felt that there would seen to be similar circumstances present in the case
involved. The unique buildingz and the isolating easements create a special
hardship peculiar to this lot. The area contains a church building, a school
commplex, and the Charles River Hospital complex. Since the present structure
has been used as a school, it is felt, that there would be no additimmal traffic
proolems presented, and no substantial detriment to the area if the proposed
conversion is 2llowed. Under the circumstances, it is believed, a multiple
family dwelling would be in keeoing with the residential nature of the area and
present no substantial derogation of the intent or purpose of the By-law.

The fellowing persons spoke in favor of the request at the hear-
ing: O. E. Smith, 2 Ingraham Road, Hlizabeth C. Comway, 37 Longmeadow Road,
Nancy We Sears, 5 Waban Street, Jane Bat tista, 5 Voodridge Road, Catherine E.
Dresser, 6 Benvenue Street, and Frederic G. Corneel, representing the, "Friends®

~ gbutting property owners to the west of the property involved. All felt that
the proposed use of the property was reasonzble and the best way to control the
change which they felt to be inevitable. They also felt that it is increasingly
difficult for older people to find suitable places to live and felt it Trculd be
too bad if they were J.orced to leave ‘Iellesley.

; Mo C omeel stated that at the Wellesley Hou‘bhly }"eetlng of the
Friends 11: was decided that it would nol be appropriate to express any view

with respect to the effect of the project on the character and future of the
neighborhood property values, but limited its consideration to the effect of the
proposed project on the conduct of the Friends' activities. The most important
consideration, it was stated, is thet the Meeting for Vorship is a silent meet-
ing, and therefore are concerned with noise and traffic in the immediate
vicinity. However, it was felt that other uses would certainly be less desirable,
and therefore, they would support the provosal based upon the representation made
by Mr. Venable with respect to the following items which they requested that the
Board of Appeal incorporate in its order should it grant the requested variance.

1. The only changes in the exterior will be the addition
of fire escape on the south side of the building and
the addition of an entrance to the ground-floor apart-
ment on 'bhe west side of the bulldinge.

2. . There w:f.ll be no more than ten apartnent.s plus one care-
.- btakerfs unit in the basement.

3. To the extent enforcement of this limit is permitied by
law, not more than two people will be 2llowed to live on
a pernmanent basis in each apartment. All tenancies will

be for a period of not less than a year. (see letter of 9/25/76)

L. An effor'b will be made to provide attractive landscanlnﬂ-e-
Mr. Venable indicated 'tqat this was still somewhat in the
plamning stage, and that none of the trees now on the

property will be removed. :

William H. Frederickson, 37 Jackson Road, stated that if the request
. 1is granted, it will establish a precedent for other older type houses in the
"' neighborhood, and recommended that this should be brought up to Towm lieeting.

The following persons spoke in opposition to the request: Ellen 1.

Staelin, 1l Tagpan Road,,’260 Grove Street, Harold F. Barnard, 302 Grove Street,
Barbdzra H." “hitcomb
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Richard 0. Aldrich, 26 Lathrop Road, William M. Dubbs, 82-34 Dover Road,

Ruth Anne Newayser, 25 Ingraham Road, Charles o -Charberlain, Jr., 1; Benverue
Street, John T. Vinton, 15 Ingraham Poad and Lena Jung, 21 Benvenue Stireetl. TR
A1l felt that the proposed use of +he proverty would create additional traffic
problems, that ten apartments plus a caretaker's spartment would be a mch too
intensive use for the area, and if allowed, the neighborhood will be surrounded
by multiple-fanily houses within a short tinme.

A petition signed by 83 persons opposing the request was submitted
by Ruth Anne Newayser. :

: Letters opposing the request were received from: Beatrice H.
Tulino, 29 Benvenue Street, Barbara H. Whitcomb and Isabelle W. Holman, 240
Grove Street, and Susan M. Chamberlain, 1l Benvenue Street.

' The Planning Board in its report opposed the granting of the
variance to allow the property to be used as an eleven unit apartment building.
However, it recommended that if a variance ig warranted by the facts, certain
restrictions and limitations be imposed as stated in its report.

Statement of Facts

. The property involved which contains 71,983 square feet in its
entirety contains only 45,483 square feet of useable space due to a large ease-
ment for the Sudbury Aqueduct. It is located within a Single-residence District
requiring a minirmm lot area of 10,000 sqezft.for house development. There is
an existing building on the property which is approximately seventy~five years
old. : 2

The petitioner seeks permission to convert the building into ten
a2partments, consisting of one studio and four one-bedroom dwelling units on the
first floor, three one-bedroom dwelling units on the second floor, and two one-
bedroom dwelling units on the third floor, plus the caretaker's dwelling unit
located in the basement. With the exception of one new fire escape located on
the south side and one new entrance located on ‘the west side, the exterior condi-
tion of the existing building would remain as it is. The petitioner has stated
that the proposed renovations to the interior and exterior of the building will
be compatible with the character and appearance of the best portions of the
existing building and will be of the hizhest quality workmanship.

: The property was owned and used by Dana Hall School as a dormitory
and classroom building wtil 1965 when it was sold to the New England Conservatory
of Musice As stated by the petitioner's atvorney, the property was placed on
the market for sale in the Spring of 1975, when it was found that due to reduced
enrollment and the rapid rise in operating cost of thne facility, the school could
not continue financially. During the past year, it was stated, that there have
been no offers to purchase the property for either a single family dwelling or as
a school. '

The building contains tuenty rooms plus a large auditorium and
stage, six and one-half baths, numerous halls and a Full basement, It was
argued by the petitionert's attorney that the larze number of rooms and the
auditorium and stage make the property unique to a single~family residence
district end wnsuitable as a single-family residence. For that reason and the
fact that the Aqueduct easement isolates the structure from Benvenue and Grove
Streets and the driveway easement isolates the structure from the residences
fronting on Ingrahan Road, the petitioner feels that the criteria required by the
Board to find under Chapter L0i, Section 15, of the General Laws are met. In his
opinion a substantial hardship will result if relief is not granted and that the

proposed use of the property will not be a substantial detriment to the public
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good, nor will it derogate from the intent or purpose of the Zoning By-law.

_ A plot plan was submitted, drawn by Everett M. Brooks Co. s Civil
Engineers, dated July 9, 1976, which showed the location of the building on
the property as well as parking spaces for 17 automobi_.les to be provided.

Decision

The Board denies the requested variance and the petition is
dismissed. -

Under General Laws, Chapter 404, Section 15, Clause 3 there
are four prerequisites that must be satisfied before a Board of Appeal may
grant a variance. They are (paraphrased) as follows:

First, there must be conditions especially affecting the

parcel or building but not affecting generally the Zoning

district in which it is located. '

Second,.. be.cause of these conditions; a literal. enforcement
of the provisions of the ordinance or by-~law would involve
substantial hardship, financial or otherwise..

Third, desirable relief may be granted without substantial
detriment to the public good.

Fourth, such relief may be granted without nullifying or
substantially derozating from the intent or purpose of such
ordinance or bylaw.

As to these four prerequisites, "a failure to establish any
one of them is fatal"; Blaclman vs. Board of Avpeal of Barnstable 33l Mass.

Lh6, 50 (1956).
We do fin;l hardsnip.

We do find conditions especially affecting the parcel or building
which do not affect generally the zoning districte. -

' We do find that desirable relief may be granted without substantial
detriment to the public good. -

We do not find that such relief may be granted without nullifying
or substantially derozating from the intent or purpose of the Zoning By-law.

: The petitioner!s proposed use of the premises for an eleven unit
apartment building is a use substentially more intensive than that (single family
residence) for which the district is now zoned. The requested variance is not in
the nature of a request for converting a sinzle family house into a two-family
house, or enclosing a pre-existing open porch or adding a dormer to the roof of a
house on a lot non-conforming as to area.

In the case of Cary vs. Board of Apoeals of Yorcester, 340 ¥ass.
7h8 (1960), the petitioner owned & mariet 3im & business district and sought to
use an interior lot located in an adjacent residential district for a parking
lot for employees and customers. The prooosed parking lot land was bounded on
two sides by five residential lots, ontone side by the then existing parking lot
of the petitioner's market, and on the fourth side by a school grounds.
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_ The Court noted the trial-judge!s findings that the enlarged
parking lot might enbance the public good by lessening on-street parking;
however, the Court went on to state, "The test of the statute is general;
the effect of a variance on the intent or purpose of the ordinance must be
determined by appraising the effect on the entire neighborhood affected."

The Court contimued, "Tue balencinz of public advantage against the hurt o
individuals which is inevitable with zoning is appropriately done in connection
with the enactment of amendment of the ordinances or by-laws'.

The Court then reversed the decree of the Superior Court which
had upheld the granting of the variance.

This Board finds that the Cary case is most persuasive in light
of the facts of the present case.

Our petitimer's property is located on the opposite side of 2
public street from a schoole It is a few hundred yards from a small, private
hospital. However, it abuts six single family house lotse.

: In the C case, the Court also stated the issue as "whetber,

- despite the probable lessening of traffic congestion on (the adjacent street),
the substantial injury to the several gbutting parcels of land constitutes
substantial derogation from the intent or purpose of the ordinance". The Court
found that it did so derogats. _

e A Iﬁ .the- prése&xt case, the Board finds such derogzation because of
likely substantial injury. '

The likely substential injury is found by the Board through its
own view of the premises and through the testimony of persons present at the
hearing.

_ As for the Board's own findings, it finds that the petitionerfs
property is located well within a residential district at the common boundary
point of 10,000, 20,000, and 140,000 square foot lot districts. While there are
a school and a hospital nearby, the Board does not find that such nearby uses
are noisy or otherwise objectionable. Indeed, their land use provides open
space. In other words, it is not as if the use of petitioneris property as an
apartment building would pass unnoticed because of distractions created by
other nearby institutiomal uses.

Certain witnesses at the hearing testified that the property
was no longer economically viable and that, without a veriance to permit the
present proposed (and, presumably viable) use, the property might fall into
Some even more objectionable use. However, the Board may not conjecture about
the future, but rmust at this time compare the difference in effects between a
use of the property presently authorized by the zoning by-law and the use proposed
by the petitioner. _

In the case of DiRico vs. Board of Appeals of Quincy, 3Ll iass.
607 (1961), petitioner sought to convert a "conspicuously unsightly" factory
into a professional office building. The Court agreed with the trial Jjudze
that a remodeled office building would be more attractive than the then present
neglected factory building. However, the Court found that the land was well
adapted for the construction of a residence or residences for which it was zoned
and held that the proposed variance could not be granted. The Board likewise finds
the property presently in question could be used for a residence or residences,
albeit perhaps not for more than two.
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The Board's other resource for determining the question of
substantiz2l injury to nearby properties is the testimony of the owmers of
such properties. There were witnesses in favor and witnesses opposed. Testi~
mony was given in a thoughtful and courteous menner. The majority of nearby
owners, who would be most affected by the granting of the variance, testified
that, if the variance were granted, harm would result to their properties and
to the neizhborhood.

While it may be said that this majority is not comprised of
real estate or land damage experts and that their perceptions of injury to
their properties may be misitaken, we feel-that the Board is not remiss in
giving credence to the majority's collective opinian.

: Finally, we note the Supreme Judicial Court's statement in the
Blackman case, cited above, namely, "This Court has said repeatedly that the
power to vary the application of a zoning ordinance must be 'sparingly exer-
cised and only in rare instances and under exceptiopal circumstances peculiar
in their nature, and with due rezard to the main purpose of a zoning ordinance
to preserve the property nghts of otners'r (Lmphasis supplied).

' We note in passing that the petitioner's case was ably presented
by his counsel and other representatives. With respect to the Dion and Joknson
cases cited by petitioner's comsel and referred to a:bave, the Board dlstmgmahea_
them from the present case as follows:

In Dion the subject premises was in Waltham on a corner of 'I‘rapejo
Road and another street and was situated about 800 feet from Route 123. Ti:z
The issues in that case were primarily procedural. The most serious objection
to the trial judge's conclusion made by the appealing party was the question of
special hardship affecting the locus, a point which this Board concedes. Tne
Ccmr'b added . ('D. 555), "Variances are to be granted sparingly and granting them
has been surrounded by many statutory safeguards.”

In the Jomnson case petitioner sought to convert the building -
that formerly housed a church into office suites. The case can be distinguished,
however, from the present case. Tn Johnson, the church was located in Wareham
on Route 6, a major traffic artery. The land opposite was zoned commercially and
contained a warehouse and a business concern. In that case, a board of appeal
could reasonably conclude that the sought £or variance could be granted without
substantial derogation from the intent and purpose of the by=law.

The members of the Board s.s.btmg for this h.earlng were F. Lester
Fraser, William O. Hewett, and Henry H. Thayer, all of whom voted in accordance
with this decision. -

W/ma/ A

Filed with Toun Clerk 2/ ./ J/ ' William O, Hewetit
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